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Subject Matter: Constitutional and Administrative Law

Facts: These appeals are brought by two families. The 1% appellants are foreign nationals with no right of
abode and no right to enter or remain in Hong Kong. The other appellants, the 1% appellants’ children,
are all Hong Kong residents. The 1% appellants applied for extensions of permissions to remain in Hong
Kong to take care of their respective minor children. The Director of Immigration (“the Director”) refused
their applications as they did not fall within any of the recognized categories under his immigration policy
and there were no exceptional circumstances to justify extensions of stay based on humanitarian or
compassionate grounds.

The appellants’ judicial review against the Director’s decisions were dismissed. The Judge held that no
fundamental rights were engaged or violated in the Director’s decisions. The Director’s decisions were
further not procedurally unfair, inadequate or reviewably unreasonable. The Court of Appeal (“the CA”)
affirmed the Judge’s decision. They held that the applications failed because Article 39 of the Basic Law,
together with section 11 (“Section 11”) of the Hong Kong Bill of Rights Ordinance Cap. 383 (“HKBORO”),
prescribe that BL rights do not extend to a non-Hong Kong resident insofar as they relate to immigration
legislation and its application governing entry into, stay in and departure from Hong Kong.

Issues:

(1) When considering the application of a parent applicant, who is a foreign national with no right of
abode in Hong Kong, for permission to remain in Hong Kong to take care of his/her minor child,
who is a Hong Kong permanent resident, is the Director obliged to take into account the parent-
and-child family’s enjoyment of applicable fundamental rights while living in Hong Kong?

(2) Does Section 11 exempt immigration authorities from having to take into account rights
protected under the Basic Law of a child member of the family, when decisions are made by
immigration authorities under immigration legislation in respect of the non-Hong Kong resident
family member impacting on the integrity of the family and the enjoyment of family life in Hong
Kong?
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